Implications of the EU Information and Consultation
Introduction
The EU Directive on informing and consulting employees (I&C Directive) is now established on the employment relations agenda with the Information and Consultation of Employees (ICE) Regulations based on the I&C Directive coming into force in the UK on the 6 th of April 2005 1 . According to John Monks, the then TUC General Secretary the Information and Consultation Directive is 'potentially the most significant piece of employment legislation ever to be introduced in the UK.'
The Directive could have far reaching consequences for the way UK employers inform and consult employees over a wide range of organisational issues, with the potential to transform the UK industrial relations environment. However, the realisation of this potential will depend on the strategies of employers and the response by trade unions to these initiatives.
This paper is a commentary on the origins and rationale of this new legislation in the UK context, drawing on existing knowledge and academic debates in the area.
This paper outlines the thinking behind the Directive and the basic principles. We then look at the Directive in the context of the state of UK consultation more generally. We also examine how current law shapes consultation in the UK. We discuss the challenges and potential impact of the ICE Regulations and explore the future prospects and implications for workplace representation more generally in the UK.
The Information and Consultation Directive
The purpose of the Directive is to establish a general framework of minimum requirements for the right to information and consultation of employees. The
Directive requires employers to inform and consult employee representatives about employment prospects and decisions likely to lead to substantial changes in work organisation or contractual relations. More specifically, the Directive places employers under a legal obligation to inform their staff on an ongoing basis about matters such as firm performance and strategic planning. Although it does not make employee representative structures compulsory, this may prove necessary to meeting its requirements, which include evidence of a procedure. The UK and Eire were granted later implementation dates for smaller companies. The UK and Eire are most affected by the Directive's requirements because they currently do not have any general permanent and statutory system of Information and Consultation (Hall et al., 2002) . Other EU Member States already have a range of workplace consultation requirements, and it is expected that fewer legal changes will be required in these countries. Newly acceding countries to the EU in May 2004 will also be required to implement the Directive by March 2005 (CIPD, 2004 ).
Information and Consultation are defined as taking place between the employer and employee representatives. The Directive requires:
• information on the recent and probable development of the undertaking's or the establishment's activities and economic situation; • information and consultation on the situation, structure and probable development of employment and on any anticipatory measures envisaged, in particular where there is a threat to employment; and • information and consultation, with a view to reaching an agreement, on decisions likely to lead to substantial changes in work organisation or in contractual relations.
Under the I&C Directive, information in this context means the provision of data on the business-whether on workplace issues or more strategic matters-to employees or their representatives, which allows workers to participate in dialogue with employers. Consultation is concerned with the exchange of views between employers and employees or their representatives, but stops short of bargaining, so that responsibility for decision-making ultimately remains with management.
2 Under the UK ICE Regulations businesses with more than 150 employees were covered from 6 th of April 2005. Those with more than 100 employees will be covered from 6 th of April 2007. Those businesses with at least 50 employees will be covered from 6 th of April 2008. The law is universal in its coverage, apart from small firms with less than 50 employees.
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Information and Consultation Directive in context
In this section we explain the background and context for the Directive and the debates over how it was to be operationalised.
Political background to the I&C Directive
In most European countries, participation structures exist within the framework of statutory works councils, where co-decision making rights extend the entitlement of employees to information and consultation on certain issues. The process of consultation lies within a broader framework of organisational arrangements that directly or indirectly contribute to shaping the process of employee participation.
The Industrial Society 3 has suggested that the debate over employee information and consultation is more than just an economic imperative (or in other words 'good for business') or a rationalisation of the law (too much and too complex legislation) (Burns, 2000 This initiative is an essential step in completing the EU's social dimension and in achieving the creation of an adaptable, high-skilled and motivated workforce, because of the role of information and consultation in developing adaptability and contributing to increases in productivity.
The Commission suggests that this proposal complements existing national and EU provisions and legislation, and seeks to 'fill the gaps and inadequacies that have been identified in the long process of consultation'. In other words, the proposal is seen by the Commission as building upon the 'piecemeal' nature of existing community law, enhancing the impact of the existing Directives on collective redundancies and safeguarding employees' rights in the event of transfers of undertakings. It was argued that creating a general framework for employee information and consultation at the EU level would make these legislative provisions more effective, comprehensive and workable. The Commission also highlighted that 'consultation between employer and employee is based on a dialogue and exchange of views' including decisions likely to lead to substantial changes concerning work organisation and contractual relations and an 'attempt to seek prior agreement on the decision concerned' (European Commission, 1998).
Importantly, speaking after the adoption of the proposal, the then Employment and Social Affairs Commissioner, Pádraig Flynn, stated: This is an important day for social Europe, as, after a long phase of preparation and consultation, we are presenting an important tool in the search for greater adaptability in the workforce. The Commission's proposal provides a framework within which the Member States and the social partners can ensure an effective and balanced involvement of workers in a more positive and flexible approach to reorganisation and change, especially the modernisation of work organisation (European Commission, 1998) .
It has been argued that transposing EU directives into UK legislation is likely to lead to a proliferation of employee representation structures for different purposes. As
Bercusson notes, 'From a tradition of single channel employee representation, British labour law moving in the opposite direction from the American "trade union representational monopoly", has skipped over continental dual channel systems into multi-channel employee representation systems ' (2002: 234) . He goes on to state that while the new Directive will require the establishment of new organs of worker representation, it also raises the question of the criteria for determining who are the workers' representatives, and who can establish and participate in these bodies. He concludes by asking whether UK industrial relations is best served 'by further multiplying the channels of employees representation with different functions' (Bercusson, 2002: 234) .
More generally, whether Information and Consultation Directive implementation into UK law will bring British industrial relations practice close to the European social model or whether the flexibility negotiated by the current Blair government over the Directive will provide a tool for 'British Industrial Relations Exceptionalism' (Bercusson, 2002: 209) is open to question.
UK government's response
The Labour Government has linked the Directive to the concept of the high performance workplace which has become a modern mantra recited by employers, While the Directive offers a substantial degree of flexibility in relation to the shape of information and consultation arrangements, some commentators have suggested that this proposal implies the establishment of national-level works councils in the UK, or at least in non-union establishments some form of non-union employee representation Willman, 2002, 2003) . For some, the Directive requires workplace bodies comprising elected representatives and consultation to be structured in such a way that these representatives and their constituencies can influence management decisions.
However, the DTI and Chartered Institute of Personnel and Development (CIPD) guidance on the ICE Regulations based on the Directive suggest direct forms of information and consultation with the workforce as a whole is adequate and satisfies an employer's obligation to consult (DTI, 2004:17; CIPD, 2004: 10) . However, this may be challenged at a later date. . Gollan (2005) argues that a mechanism solely for communication may not be enough and that voice -a right to be heard and have a say over workplace issues-may be an essential component of worker satisfaction and commitment.
The ICE Regulations
The ICE Regulations have been drafted to allow significant flexibility in establishing methods of informing and consulting employees so that they suit particular Organisations that do not have formally approved information and consultation agreements may be vulnerable to having the Regulations' standard provisions for informing and consulting employees imposed on them if ten per cent of employers make a request. Employers will then be required to negotiate new arrangements but if agreement can not be reached then the standard provisions will apply.
Employers without 'pre-existing agreements' can take the initiative and inform the workforce that they intend to establish new arrangements and negotiate an information and consultation agreement without waiting for an employee request.
This allows employers to set the agenda but if negotiations fail and agreement cannot be reached then the standard provisions will again apply. Penalties for noncompliance are to be set by Member States and are to be "effective, proportionate and dissuasive" (see Box 1 for further details).
The challenges of the ICE Regulations
It has been argued that transposing EU directives into UK legislation is likely to lead to a proliferation of employee representation structures for different purposes (Bercusson, 2002) . In addition, the research of Peccei et al. (2005: 34) research would seem to indicate that the performance impact of the Directive will be dependent upon existing organisational and institutional conditions, particularly on existing levels of employee organisational commitment and the presence and strength of trade unions at the workplace. Overall, information on performance targets and operational information is likely to yield greatest benefits and outcomes in non-union workplaces with general information having a positive effect in union workplaces.
Notwithstanding these concerns and reservations, the UK ICE Regulations will require more extensive voice arrangements for employees if the establishment is covered by the legislation, and either entered into a voluntary arrangement with employees, or is triggered by the workforce. There is a danger of seeing the legislation as a single shock to the system which will have a once and for all effect. But unlike, say, legislation on the minimum wage or equality this is more likely to be a dynamic process. It may be that employees If the UK is heading for a dual system, something which is a distinctly feasible evolution, what an amazing and appalling innovation it would be to find in a few years that the new Directive had ushered in a mutually exclusive dual system, an either single line union system or a single line So if employee information and consultation is a positive and worthwhile endeavour, why is it unlikely that many will not embrace this more readily? First, it can sometimes be difficult to prove the link between good employee involvement and consultation practices, and organisational performance. In addition, the time period can be an important dimension with employee consultation normally requiring shortterm costs for achieving long-term rewards. At a micro-level perhaps the most difficult obstacle is that effective employee consultation requires a change in culture for managers and employees, which may involve considerable leadership skills, vision, time and resources. At the macro-level, the problems of disconnected capitalism (Thompson, 2003) means that it is difficult for managers-whatever their personal inclinations-to provide the time and flexibility to allow workers to be more involved in a meaningful way. To the extent that they can allow 'bargains', either by negotiation or consultation, these are fragile creatures all too easily wrecked by external forces.
Future prospects and implications for workplace representation
Whatever the evidence on the importance of employee information and consultation for organisational success, it seems likely that firms will be required to review their arrangements as a result of legislation emanating from Europe. In theory it could provide a catapult for change. There may be some converts who, together with the true believers, fall into the category of active adoption (see table I ).
One scenario might be those organisations already practising information and consultation will use this as an opportunity to review their structures and processes and fine tune them. There are the true believers. Renewal is the name of the game .
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But this leaves out a large number of employers who may decide do little but keep their heads down, feeling that the trigger might not be pulled by employees so they may as well muddle through. And they may well be right in many cases in that employees may not agitate in the new context. Minimal adoption of participative structures will be evident. However, a redundancy crisis, or major restructuring may awaken 'sleepy' employees and begin the process over which employers will then have much less control, and which may be conducted in a much less amicable environment. Here personnel managers clearly have a role in indicating the possibilities of such a scenario and to advocate for consultation without waiting for employee prompts. Some may feel forced to do 'something' so as to comply with the legislation without being whole hearted believers in the practice. They will go through the motions of ceremonial adoption. However, there may also be some who believe in the value of participation but are unwilling to implement the terms of the ICE
Regulations (assent adoption)
For some the Directive represents the 'opportunity to improve the quality of UK industrial relations with the potential for widespread general gains that has come to be associated with the concept of partnership' (Sisson, 2002: 13) . However, legislatively prompted voluntarism (Hall, 2005) may not be enough to provide a platform for a fundamental change in employment relations.
The impact and potential outcomes of the ICE Regulations
In this section we look sat the potential impact on the key stakeholders in this process
Unions
It could be suggested that the ICE Regulations provide an opportunity for unions to be activity involved in workplaces where they have no current presence. In workplaces where recognition is already attained it could help deepen the agenda. In other words it provides some impetus to roll back the decline of joint regulation heavily exposed within a voluntarist system and an unsympathetic institutional framework. As noted earlier, WERS reports a narrowing of bargaining and consultation even where it does take place.
Over the last 20 years 'fair weather' collective bargaining could only go so far and the union recognition process has not yielded dramatic results. Hence it is not surprising that some employers regard the directive as a Trojan horse. But of course it (Gollan, 2005) . While there is a demand for more indirect representation of voice among British workers, this is not a demand for union voice alone (Gospel and Willman, 2003: 15) .
Finally, an important danger is that the ICE Regulations could result in 'weak' employer-dominated partnerships and non-union firms using direct communications but marginalizing collective consultation leading to dissatisfied employees. Indeed, it has been suggested that such employer-initiated structures are based on employers' terms and cannot be effective in providing a true voice for employees' concerns because they institutionalise worker cooperation, thus limiting scope for trade union action (Kelly, 1996; Lloyd, 1999) .
Employers
The literature identifies several motivations for management to create employee participation structures. One is based on the notion that by allowing workers a 'voice' they provide a mechanism for the early detection of problems or grievances. Fernie and Metcalf (1995) state that the consultation process implied by the existence of the Gollan & Wilkinson: EU Information and Consultation Directive and UK Regulations joint consultative committee makes it easier to change working practices and introduce new technology, leading to faster productivity growth both in unionised and non-union workplaces. Research into the European car components industry identify that more participative employee practices, including representative participation, impact positively on business performance (Sako, 1998) . This has included improvements in quality, communication and the quality of decision-making. Another motivation is to allow workers' participation in decisions that could impact positively on productivity and quality, or finally as a means to avoid trade union representation arrangements.
Context is important and was reflected in a consensus concerning the ICE Regulations implementation that one size would not fit all. There are different pressures and issues in different contexts. Small firms usually have less formalised procedures and less staff dedicated to specialist human resource (HR) work and will be the most challenged in attempting to meet the demands of the directive. The unitary conception of the firm held by managers will be an issue. In unionised workplaces, management will have to decide how to work with recognised unions to set up the new arrangements. In contrast, in non-union workplaces, management will have to consider how to blend them in with their current non-union practices. Finally, in the public sector, management is under different kinds of pressures compared with the private sector, and it has to communicate different kinds of information to its employees-less pressures of commercial survival, but more pressures related to the objectives set by ministers and public service agreements. Likewise, manufacturing has long had a different employment relations ethos from services, and currently, its economic fortunes have been rather different from services.
The view that the directive would produce seismic change is not supported by the comments of Digby Jones, Confederation of British Industry (CBI) Chief who claimed that:
These new rules will be irrelevant to most companies because they already have systems that employees are happy with arrangements for discussing developments with them. Few employers have to be told its good business practice to make sure staff know what's going on and they don't need legislation to make them do it." (quoted by Reade, 2005) .
It is instructive that the CBI has tended to interpret the legislation in terms of promoting a message of direct participation e.g. job enrichment, self managing and Gollan & Wilkinson: EU Information and Consultation Directive and UK Regulations communication. This fits with research which suggests managers saw voice not as grievance or joint regulation but as primarily concerned with problem solving (Wilkinson, et al., 2004) .
For most commentators, the ICE Regulations has focussed attention on representative participation, but what does this mean for the future of direct participation? We know there is little switching from indirect to direct participation or vice versa (Gospel and Willman, 2003) , so those organisations which have direct participation alone will probably adopt a dual track approach. Professional bodies such as the Chartered Institute of Personnel and Development (CIPD) have argued it is crucial that direct participation is not neglected in the process of developing representative structures (Emmott, 2003) and point to how the combination of direct and indirect consultative arrangements has the potential to improve organisational performance (Beaumont and Hunter, 2003) . This raises the issue of how the two interact and much depends on management motivation. Representative participation may be introduced only as bureaucratic requirement with purely ceremonial adoption or it could be used to do something rather ambitious in developing employee voice.
Information and consultation initiatives cannot be analysed in isolation from the other company policies that impact on the employment relationship. The credibility and acceptance of any initiative is partly governed by management's treatment of the workforce (Guest, 1992) . Therefore, the organisation's HR policies and the level of trust in management need to be considered.
Government and Policy
The Government's lack of enthusiasm for the ICE Regulations has been well documented and reflected in the minimalist approach taken where 'light touch' and the avoidance of 'gold plating' dominate thinking (Hall, 2005) . A key policy issue relates to training. It is clearly naive to think that a new process is likely to change attitudes itself or that those involved can take on new roles and styles without additional training/support given that many employees and employees have little experience of consultation processes.
The current UK implementation of I&C is maintaining the voluntarist tradition albeit within a statutory framework. On the one hand it could institutionalise participation on a permanent basis through a mix of coercive, mimetic and normative forces (Scott, 1995) . In practice, however it may represent another missed opportunity along the meandering peculiarities of British attempts to reform its employment relations system. If one looks on the Directive as having the potential to transform workplace relations an institutional theory lens perspective can help (Gollan, 2006) . Industrial relations could be seen as largely looking at change through a (coercive) vehicle.
However, the other two mimetic and normative are clearly relevant and the state can 'shape the cognitive and normative rules that undergird employer decision process beyond that of the law (Goddard, 2002: 249) .
Of course the regulations were designed as a 'floor of rights'-rather than a 'ceiling'-but even the notion of a 'floor' is misleading; these are not automatic rights possessed by individuals, but need to be triggered to bring about a collective right. This is despite Sisson's (2002) argument that "the right to be informed and consulted at work is as fundamental as the right not to be unfairly dismissed or to be discriminated against." Recent research conducted into employees' knowledge of the legal requirements concerning information and consultation suggest that more than eight in ten employees in the UK have not heard of the I&C Directive. Only 12 per cent of employees have been informed of these requirements from their employer, and almost all (94%) have not been told about these requirements from their trade union.
Only 13 per cent of employees were aware that the requirements gave them a right to ask their employer about the future of their organisation (CHA, 2005: 4-5) It might be that the choice of paths diversifies into high road and low road with the former providing for information and consultation, and the latter mostly being information-passing and psuedo-participation (Dundon, et al., 2005) .
It could be argued that the history and context of the I&C Directive passage into UK law and the implementation of the ICE Regulations potentially provide a guide to the future prospects of employee representation in the UK. While the ICE Regulations may provide greater information and consultation at the workplace, whether the laws provide greater influence in workplace decision-making is still open to debate.
Conclusion
Overall, these new legislative requirements on information and consultation would suggest that the old dichotomy of a union versus non-union channels of voice is likely to prove to be inadequate in shaping future representation arrangements. Instead the focus could be more effectively directed towards the quality of employee representation and resultant climate of employment relations, manifested in a mosaic of substance and process 4 . Embracing this alternative orientation has important consequences for management strategies and union responses to future information and consultation arrangements in establishing effective workplace representation. • The legal requirement to inform and consult employees is not automatic. A formal request has to be made by employees, or by an employer initiating the process (an employer notification).
An employer must establish information and consultation procedures where a valid request has been made by employees.
• Such a request must be made in writing by 10% of employees in an undertaking (subject to a minimum of 15 and a maximum of 2,500 employees). The Regulations permit a single or a specified group of requests sent to the employer or the Central Arbitration Committee (CAC).
• Where the employees making the request wish to remain anonymous, they can submit the request to an independent body (such as the Central Arbitration Committee of ACAS).
• An employer can continue with pre-existing information and consultation arrangements, provided that such arrangements have been agreed prior to an employee written request and: i) the agreement is in writing, including any collective agreements with trade unions; ii) the agreement covers all employees in the undertaking;
iii) the agreement sets-out how the employer is to provide the information and seek employee views for consultation; and iv) the arrangements have been agreed by the employees • All employees must be entitled to take part in the appointment or election of the representatives. The election or appointment must be arranged in such a way that all employees will be represented.
• If an employee request is to change a pre-existing agreement already in place in an undertaking, then 40% plus a majority of those voting must endorse the request. The employer is then obliged to reach a negotiated agreement with genuine employee representatives.
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• Where fewer than 40% of employees endorse the request, the employer would be able to continue with pre-existing arrangements.
• The parties have 6 months to reach a negotiated agreement (extendable by agreement).
• Where a valid request (or employer notification) has been made, but no agreement reached, standard information and consultation provisions based on ICE Regulation 18 would apply.
• Where the standard information and consultation provisions apply, the employer shall arrange for a ballot to elect the employee representatives. Regulation 19 states that there shall be 1 representative per 50 employees, or part thereof, with a minimum of 2 and maximum of 25 representatives.
Information must be given in such time, and in such fashion and with such content as are appropriate to enable the information and consultation representatives to conduct an adequate study and, where necessary, prepare for consultation.
ICE Regulation 20 states that I&C representatives, once elected, must have the opportunity to meet with the employer and give their opinion on matters subject to consultation, with a view to reaching agreement. The employer must give a reasoned response to I&C representatives' views.
A complaint regarding a negotiated agreement, or a failure to comply with standard provisions, must be brought to the CAC within 3 months of the alleged failure.
The ICE Regulations do not govern the enforcement of a 'pre-existing agreement'. This will depend upon the nature of the agreement. For example, if it is a legally binding agreement and the employer is in breach, proceedings can be brought in the High Court.
• Where the CAC uphold a complaint for failure to comply, the complainant may make an application to the Employment Appeal Tribunal (EAT). An appeal must be made within 42 days of the date on which written notification of the CAC declaration is sent.
The maximum penalty for failing to comply with a declaration made by the CAC is £75,000.
• ICE Regulations 25 and 26 provide for the confidentiality of sensitive information given to I&C representatives.
I&C representatives, and employees making a request, are protected against discrimination/unfair dismissal for exercising their rights under the ICE Regulations.
I&C representatives are to be afforded paid time-off to carry out their duties.
Source: DTI, 2004 and Linklaters, 2005) 
